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Abstract. The article examines the teachings of the outstanding Russian legal scholar of the second half of the 19th century M.N. Kapustin on
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[onyctumo, cerogHsWHAS dyHAaMeHTanbHas npaBoBas Hayka 6epeT cBoe Havano B uaee AormMatnyeckoro crnocoba usyveHus npasa. Takoun
crnocob obnagaeT ocobbiM NOTEHLMANIoOM NO3MTUBM3MA W MO CBOEN Npupode npearnonaraeT NpaBonoHNMaHue, KOTOpoe NPUHATO TPaKTOBaThb PUANYECKUM
no3ntnenamom. koH OctuH (1790 - 1859) Obin NepBbIM, KTO MOHSAN HEOGXOAMMOCTb AOrMaTUYECKOro noaxoaa kK npasy, KOTOPLIN peLlan rmaBHy 3ajavy
€ero y4yeHust — ocBOGOAUTL M3yveHne npaBa OT MopanbHOM dunocodum, Tak Kak Hayka npaBa He MOXeT cofepXaTb OLEHOYHbIX CyxaeHuin. B ocHoBe ero
METOAOMNOrMK Nexan NPUHLMM, COrnacHo KOTOPOMY NpaBo criedyeT OTOXAECTBUTL C 3aKOHOM, @ opuanyeckue NoHATUS HeobXxoanMo 13BnekaTb U3 camoro
fevicTBytollero npasa. CoOOTBETCTBEHHO, B OT/IMYME OT rOCMOACTBYIOLLErO eLle HeJaBHO HaTyparMCTUYECKOro NPaBOMOHUMAHMWS (LUKONa eCTeCTBEHHOIo
npasa), rMaBHON 3afa4ell Haykn NpaBa CTaHOBWUTCS aHanv3 NpaBoBbIX HOPM, KOTOPbIe MPeBPaLLalOTCH B €AMHCTBEHHBbIV NpeaMeT UCCNEeAoBaHMs, U3 3TOro
OoHa [JoMmkHa 4epnaTtb cBoe copepxaHue. COOGCTBEHHO, 3TOT MPUMHLMMN, OOHOBPEMEHHO, €CTb M MeTof, KOTOPbIA MPUHATO HasbiBaTb (HOpManbHO-
[orMaTU4eCckuM.

XoTenocb 6bl OTMETUTB, YTO Nto6as Hayka He MoxeT obolTuCh 6e3 JorMaTuku, To ecTb, 6e3 BbipaboTaHHOW B ee KOHTEKCTE CUCTEMbI Henpepe-
KaeMbIX UCTVH, BbIPa@KEHHbIX B COBOKYMHOCTMW MOHSATUNA. B 9TOM cMbicne AorMaTuam, KOHEYHO, MMeeT U OTpuLaTEeNbHYO CTOPOHY, KOTopasi COCTOUT B Mpu-
3HaHUK BceobLero 1 Heo6XxoAMMOro xapakTepa 3HaHWii, KoTopble, Ha camoM Aene, MOryT cofepXaTb OTHOCUTESbHbIN XapakTep. Ho, ¢ Apyroi CTOPOHbI,
MMEHHO 3TO filenaeT HayKy cuctemMaTu4eckom cpepoii 3HaHUM, UHCTPYMEHTOM MO3HAHWS AeACTBUTENILHOCTH, HE FOBOPSI Y)XX€ O TOM, YTO NWLUb, Takum obpa-
30M, TO €CTb AOrMaT4eckun, 3Ty HayKy MOXHO caenaTtb y4ebHolm AMcuMnnnHO, NpenodaBaemoli B yHMBepcuTeTe, YTo obecneyviBaeT TPaHCNSLMIO U pas-
BUTWE €€ 3HaHUIN HOBbIMU MOKONEHUSIMU.

CTaHOBNEHNe pPOCCUICKON MPaBOBOW Hayku 1 ee nocnepytowee TpuymdanbHoe pa3sutme B koHue XIX — Havane XX Beka 0653aHO MMEHHO
normatudeckon metoponorun. Ee npumerenue, odeBnaHo, 6epet cBoe Hayano B «QHuUuMknoneamun 3akoHoBeaeHusi» KA. Hesonmha (1806 - 1855), koTo-
pbIl NpeanpuHsn 3eKTUBHYIO MOMbITKY U3MNOXWUTb 0bLUMe AN BCeX NMpaBoOBbIX Hayk Havana, onupasicb He YMO3pUTENbHYI0 METOAOMNOMMI0 U3BMIeYeHUs
NOHATWI 13 6onee obLMX NPUHLMNOB, ANKTYEMbIX pa3yMOM, a U3 camoro 3akoHopaTtenbcTBa [1]. OTa nonbiTka, KOHEYHO, He Gbina peanv3oBaHa MOSHO-
cTblo, Gnaroaapst Teonorn3My MeTodosIorMy TeopeTuka, ero CKMOHHOCTU K MeTadusnyecknum o6obLLEHNSIM Teneonornyeckoro xapakrepa. Ho BaxHo To,
4YTO UM BMOSIHE CO3HATENbHO CTaBunack npobnema meToAa, NOHMManack HEO6X0AMMOCTb JOrMaTUYECKOro Noaxoaa K npa.y.

[Opyroii npumep Aaet BTopas nonosuHa XIX Beka, koraa passuBatoLLeecs: NpaBoBeAeHe TpeboBaro HOBOW METOAOMNOMMM 1, COOTBETCTBEHHO,
HOBOW Haykn npasa. PelueHve aToi NpobrnemMbl GbiNo CONPsXXeHO C MHTerpaLme NpaBoBOro 3HaHUs, ¢ cosaaHnem Gonee obLuero No cpaBHeHWIO € oTpac-
neBbIMK HaykaMu noaxopa K npaey, C pPacLUMPUTENbHON TPaKTOBKOW NpaBa. Ho B KOHTEKCTe yCTOSIBLUErocs B Cpeae IopucToB yOex/aeHns B TOM, YTO TOMb-

KO MO3UTUBU3M MOXHO TPaKTOBaTb B KA4Ye€CTBE Hay4HOro noaxoaa K npasy, HE 6bino anbTepHaTuBbl AJOrMaTU4YECKOMY noaxoay. To ecTb, peyb wna 06 uH-
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OYKTUBHOM XapakTepe 3TOW Hayku, O TOM, YTO OCHOBaHWe obLLero 3HaHWsi 0 npaBe AOMKHO GblTb UCTOYHUKOM TeopeTudeckux 0606LLEeHNI AeiCTBYOLWEro
3aKoHoZaTenbCTBa. XOTs AaHHas TEHAEHUMs 3apoauna MHOXKECTBO HOpUANYECKUX TeOpUid BTOpoii nonosuHbl XIX Beka, cylecTBoBarn o6LMii BEKTOP 3BO-
ToUMK, KOTOpPbLIN yKasblBan Ha co3faHue obLiei Teopuu npaBa, pyKOBOACTBYHOLLENCS AaHHbIMM METOOONOrMYeckMI ycTaHoBKaMu. dTa Teopust Gbina
co3aaHa BblAaloLwmmMes pycckum TeopeTukom npasa H.M. KopkyHoBbim (1853 - 1904). Ero «O6Lwasn Teopus npaBa» OTKPbIBAET HOBYIO 3MOXY B POCCUINCKOM
npaBOBEAEHNMN, CO BCEMU €€ MHOMOYMCIIEHHBIMU HampaBrieHWsiMK 1 LWkonamu. Ho rmaBHoe 3aknovaetcsl B (pakTMUeckoi peabunutauuy u npuaHaHuu
Hay4HbIMU COOBLLECTBOM JOrMaTUYECKOW METOLOMOMMM ANs U3yYeHusl Npasa.

Ho H.M. KopkyHOB TpakTyeT co3faHue aTou (hyHAAMeHTanbHOW NpaBOBOW Hayku, NPUHLMMbLI KOTOPOW OH U3MOXUN B CBOEM [faBHOM TpyAe
«Jlekuum no obuert Teopum npasay [2], kak 3aKOHOMEPHbIN NPOLECC, COCTOALLMIA B TeHAEeHL M 0606LLeHNsI NpaBOBOro 3HaHUsI, UMeloLLEN CBOW UCTOpUYe-
ckve PopmMbl NposiBNeHUs. Ha 3akOHOMEPHOCTL 3TOrO MpoLiecca yKasblBaloT HEKOTOPbLIE MIOAOTBOPHbIE MOMbLITKM TEOPETUKOB MpaBa pelwmnTb 3Ty 3ajady
paHee. OfHa U3 Takux NNOAOTBOPHBIX MOMbLITOK, HA KOTOpyto ykasbiBaeT H.M. KopkyHoB, 6bina npeanpuHata M. H. KanyctuHbim [3], 3acnyra koToporo
cocTosfa B NPUMEHEHNN AOrMaTUYECKOro Noaxoaa K n3yyYeHuto npasa. PesynbTaTtomM aToro 6bino obLiee yyeHue o npase.

Kak 3ameualoT oTeyecTBeHHble yyeHble, «M.H. KanycTuH nepsbiM B topyauyeckon nutepaType Aan Hayke, uMmetoLlen npegmeTom obliee yye-
HVe o npaBe, Ha3BaHWe obLuel Teopun Npasa. HasBaHve «3HUMKNONEANN NpaBa» UK «3HUMKIONEANMN IOPUANYECKMX U NOMUTUYECKUX HAYK», MO €ro MHe-
HWIO, NpaBuIbHEE NPUMEHSTH K COBOKYMHOCTM BCEX MPaBOBbIX HayK, @ HE K 0COBON Hayke, KOTOpOW SBRsieTcs Teopusi Nnpaea. He cospaBasi coGCTBEHHOW
npasosoi Teopun, M.H. KanycTuH B cBoem y4eHun nocnefoBaTenbHO NPOBOAMT 0COObIN B3rNsa Ha Npupoay opuandeckmx SBNeHni, Ha npeaHasHaveHe
npasa» [4 c. 5]. pumeyaTensHo, YTo cam M.H. KanycTuH yTBepxaaeT, 4To B ero 3agadvy He BXOAMT CO3[aHue opuaNYeCcKon TeOpUn, OH NnLlb CTPEMUTCS
M3MNOXWTb CUCTEMY HOPUANYECKUX NMOHATUN, SIBNSIOLLMXCA pe3ynbTaToM 06006LLeHns AeNCTBYOWMX opuanyeckux HopM. OH OTMeYaeT 3T0 B CBOEN NepBomn
pabote «Teopusi NpaBa (lopuanyeckasi JorMaTvka)», ykasblBasi, YTo «A He MMen B BUAY CO3[aTb HOBYHO TEOPUIO MpaBa, XOTs, KOHEYHO, cTaparncs coxpa-
HWUTb BO BCEM W3NOXEHUW €AMHCTBO NPUHUMMNOB. 3acnyra mMosi, ecnu AeNCTBUTENBHO s CyMen BbINOMHUTL CBOK 3afadvy, COCTOUT NULb B TOM, YTO S CU-
CcTEMaTUYECKV U3NOXWUN pe3ynbTaTbl COBPEMEHHON Hayku U cobpan ykasaHusi u obluue cBeAEeHUsl, KoTopble HeoBXoaMMbl KaxaoMy o6pa3oBaHHOMY HOpK-
cty. Tpya Mol He ocTaHeTcs 6ecnnofHbIM, ecnu oH Bo3OyaMT nio6oBb K Hayke, 06NerynT n3yyeHne OAHOW M3 CaMblX TPYAHbBIX, MHOrOOGBbEMIIOLLMX 1
BbICOKMX obnacTen Yyenoseyeckoro BegeHus» [5 c. 4].

Ho aaxe 13 npouMTMpOBaHHOIo hparMeHTa BUAHO, YTO pPeLLEHME NOCTaBMeHHbIX B paboTe 3a4ay, X0Ta U UMENo MeToAnYeckoe 3HaveHue, Gbl-
110 COMPSPKEHO C JOCTWKEHNEM HayYHbIX Pe3yNnbTaToB, CBA3AHHbIX U M3yYEeHUEM MpaBa Ha OCHOBE OTHOCUTENbHO HOBOIO AOrMaTMYeckoro noaxoaa. Takas
oLieHKa cOBCTBEHHOrO TPyAa, COCTOSALAs B YKasaHUM Ha TO, YTO Nepej HUM He CTosna 3ajaya co3faHusi HOBOW Teopum, O4EBUAHO, SBMSETCH NPOSIBNEHU-
em 0coboi CKPOMHOCTU TeopeTuka npaBa. 34ecb Mbl CAEMAeM akLeHT Ha TeopeTudeckue nonoxeHust yyenns M.H. KanyctuHa o npaBoBoM nopsiake, K
KOTOPbIM OH MPUXOAUT B pe3ynbTaTe NPUMEHEHUS 4OrMaTUYECKOro noaxoaa K NoHUMaHuIo npaea.

MpaBoBoit nopsigok M.H. KanycTuH TpakTyeT kak COBOKYNHOCTb OPUANYECKUX HOPM, PErYNMPYIOLLMX OOLLEeCTBEHHble OTHOLWEHUS. MOXHO Takke
ckasaTb, 4TO, COrMacHO TEOPETWKY, OH NPEeACTaBnsieT coboi yperynmpoBaHHble HopMaMu npaea o6LLECTBEHHbIE OTHOLEHMS. 1o cBoeMy couuarnibHOMYy
3HayeHWo NPaBOBOW MOPSAOK NpeacTaBnsieT coboit BcnomoraTensHoe CPeacTBO, OH HEOGXOAMM MOTOMY, YTO HPABCTBEHHbLIN MOPSIAOK HE MOXET ObiTh
3 HEKTMBHLIM B CUIY HU3KOrO YPOBHS HPABCTBEHHOrO CO3HaHWA ntofei. COOTBETCTBEHHO, KOrAa ypOBEeHb HPABCTBEHHOTO CO3HaHUSI 3HAYUTENbHO MOBbI-
CUTCS, NPaBOBOW NOPSAOK yTPaTUT CBOe 3HaveHue. Takum obpasom, M.H. KanycTuH yctaHaBnmBaeT cylLecTBOBaHWe ABYX BUAOB NOPsSAKa — BHYTPEHHWUIA 1
BHELLHeW — NepBbIfi U3 KOTOPbIX 0BYCMNOBIIEH Camoii NPMPOLOI YernoBeka, BKIYaloLLel CoBECTb U cocTpafaHue, cBo6oay BOnu, a BTOpOn HeobGxoamnmo-
CTbIO BHELLHEro NpUHy>XaeHusl.

TeopeTvk nonaraeTcs Ha To, YTo 6opbba ABNAETCA eCTeCTBEHHbIM COCTOSIHUEM YernoBeKa, HO YerloBEK He MOXET CyLLeCTBOBaTb OTAENbHO OT
OpYrux nofeil, COBMECTHasi XU3HeAEsTeNIbHOCTb SBMSETCS YCNOBMEM €ro )u3Hu. COOTBETCTBEHHO, OH BbIAENseT [Be B3aMMOCBsi3aHHble CTOPOHbI Yero-
Beka — ero coumanbHOCTb, OBYCMNOBINEHHY UAEHTUYHOCTBIO APYrMM WHAMBMUAAM, YTO ONpefensieT ero Xu3Hb B 0OLLEeCTBE, U OTAENbHOCTb, COCTOSLLY B
CaMOCO3HaHVUN MHAMBMAA Kak nuua, obnagatowero cobCcTBeHHbIMM MHTepecamy. EAMHCTBO 3TWX ABYX CTOPOH COCTOMUT B TOM, YTO OTAENbHOCTb YenoBeka
BO3MOXHa NULLIb MOCPEACTBOM €ro coumanbHocTu. Cama e CouManbHOCTb MPeAcTaBnsieT coGOM COBMECTHYH XKU3HEAEsTeNlbHOCTb, OCHOBaHHYK Ha
obwux npaemnax, To eCTb, Ha NPU3HaHNM HeOBXOAMMOCTN OrpaHNYeHNs NNYHOW CBOGOAbI. DTO — coumanbHbI NOPSIAOK, (PYHKLUMOHMPOBaHWE KOTOPOro
06ycnoBneHo HpaBCTBEHHOCTBLIO ML, COCTaBMsAOLWYMX Lenoe. Mo cBoel npupoae OH SBNseTcs camoorpaHnyeHnem cBobobl, OCHOBAHHOM Ha COBECTM U Ha
MOHUMaHWUM TOTO, YTO OHO SIBMSIETCS CPEACTBOM ee peanuaaumun. To ecTb, caM 3TOT NOPSAOK SBMASETCS BaXHEMNLEN LLEHHOCTbIO, KOrAa OTHOLIEHUSI MHAU-
BWJO0B OMOCPEAOBAHbLI OTHOLLEHWEM C X OBLLECTBOM, KOTOPOE €€ U MO3ULMOHUPYET.

OpHaKo OTHOLLEHWS!, OCHOBaHHbIE HAa COBECTW, CamMOOrpaHnyeHust nul, obycroBneHHble colmanbHbIM NOPSAKOM, CyLLeCTBYIOT Kak uaean, Ao-
CTWXeHMe KOTOPOro SIBNSIETCS NULLb NepCrneKkTUBOW, HO HEe COBPEMEHHON peanbHOCTbIO. Mo3TOMy BHYTPEeHHWIN NOPSAOK poxaaeT BHELIHWA, korga obLuye-
CTBEHHAs BracTb 3ajaeT TpeboBaHus coLManbHOro nopsiaka kak obsisatenbHble NpeAnMcaHnst U co3naeT HeobXoaMMble YCNOoBUSt Ans UX coBnoaeHus,
OCHOBaHHble Ha MPUHYXAeHUU. Tak BO3HWKAEeT BHELUHWI, TO ecTb, topuanyeckuii nopsigok. OCHOBOW Takoro nopsiaka sisnsietcs npaso. M.H. KanyctuH
nuwer: «Mpean obLecTBa, B KOTOPOM BCE OTHOLLEHUSI onpeaensnucb Bbl CKIOYNTENBHO HPABCTBEHHOCTbIO, HUKOTAA He OCYLLECTBUTCS; AaXe B CeMeii-
CTBE U B LIEPKBU, B OCHOBE KOTOPbIX NEXWUT HPABCTBEHHOCTb, OKa3bIBAETCH HEOOXOAMMbIM BHELIHUIA NOPSIA0K U NPUHYXXAEHWE. VIcnonHeHe HpaBCTBEHHbIX
TpeboBaHWi BO BceM 1x 06beme OOCTYNHO CPaBHUTENbHO HEMHOMMM. C Apyroii CTOPOHbI, HPAaBCTBEHHbIN MOPSAOK, Kak CBOGOAHLIN, AOMKEH AOCTUraThCs
YCUIMUSIMW KaXO0r0 N1Lua, U lopuanyeckuii Nopsiaok AenaeT BO3MOXHbIMU U obneryaeT aTu ycunusi... HpaBCTBEHHOCTb Bbllle NpaBa, HO COBMECTHas! XW3Hb
nofei HEBO3MOXHA BHE 0pPUANYECKOTO Nopsaka, OH OCTaeTcsi HeOGXOAMMBIM YCIOBUEM XKU3HW, NOKa YerloBeyeckasi npupoaa He U3MEHWUTCS B CyLLECTBE
cBoem» [5 c. 32 - 33].
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Mopgoas UTorn, XoTenock 6bl OTMETUTB, HTO AOrMaTUYECKUIA NOAXOA K MPaBy B POCCUICKOM NPaBOBEAEHUN, KaK KaXeTCsl, HUKoraa He Bbin pe-
anu3oBaH B NOTHOM 06bE&Me. JTO CNPaBeANUBO U B OTHOLLEHUM KOPUOUYECKOTO MO3UTUBM3MA B LIENIOM, B NMPaBOBbIE KOHLIEMLMM KOTOPOro BCEraa NpoHu-
Kanv ugev ecTecTBEHHOro npasa, NMGO UCTOPUYECKOM LWKOMbI NpaBa. YyeHne M.H. KanycTuHa He sIBNsSieTCs UCKMoYeHneM 13 aToro obliero npasuna. B
HEN MOXHO 3aMeTUTb uaeun yueHus kak P. MepuHra, Tak n W. KaHTta, 04eBUAHBI U HEKOTOPbIE UAEN NCTOPUYECKON LLKOMbI NpaBa. B HeM o4eBWAHbI U Heko-
TOpble Hayamna CoLMONorM4eckoro noaxoaa, TpebytoLero pacluMpuTEnbHO TPaKTOBKM Npasa. Tak, He CMOTPSA Ha anennsauuio K 4ormaTuieckoi MeTogono-
rum, M.H. KanycTuH anennvpyet k HekoTopoMy o6pasy coLuanbHON Npupoabl YenoBeka, BbIBOAS HPABCTBEHHbINM U, COOTBETCTBEHHO, NPaBOBOW NOPSAOK
13 ee ocHoB. OH Aanek oT yctaHoBku k. OCTUHA UCKMIOUUTL U3 apceHana UccnefoBaHns MopanbHy dunocoduio, HaNPoOTUB, nonarasi, YTo oHa umeeT
yHOaMeHTanbHoe 3HayeHve ANs NpaBoBeAeHWs. B TO xe Bpemsl, yYeHblil UCKPEHHEe BEpUT B AOrMaTUYecKylo NPUpoAYy CBOErO yYeHusl, nofapasymenas

nog gorMatu4eckum MeToom cbopmynMpOBaHme HeKOTOpOIZ COBOKYMHOCTHU beH,ElaMeHTaJ'IbeIX Ana y4eHua o npaBoOBOM nopsaake NpuHUUNOB.
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