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OueBunaHO, coBpeMeHHasi pyHaamMeHTanbHas npaBoBasi Hayka b6epeT cBoe Havano B uaee AormaTuyeckoro crnocoba usyydeHusi npasa. Takon
cnocob obnagaet 3Ha4YMTENbHLIM NOTEHLMANoM MO3UTUBM3MA U MO CBOEN CYTW npeanonaraeT NpaBoNoHUMaHWe, KOTOpoe NPUHATO HasblBaTb opuanye-
CKUM No3nTnBM3MOM. [xoH OcTuH (1790 - 1859) 6bin nNepBbIM, KTO NOHSAN HEOBX0AMMOCTb AOrMaTUYECKOro NOAXoAa K NpaBy, KOTOPLIA peluan rnaBHYyo
3agady ero yyeHusi — ocBoboamnTb M3yyeHve npaea oT MopanbHo dpunocodum, Tak kak Hayka npaBa He MOXET cofepXaTb OLLEHOYHbIX CyXAeHWiA. B ocHo-
BE ero MeToAomnoru nexan NpUHLMAM, COrflacHO KOTOPOMY NPaBo CreayeT OTOXAECTBUTL C 3aKOHOM, @ pUANYEcKUe NOHATUS Heo6XoaMMO M3BnekaTb U3
camoro AeuncTByloLlero npaea. Takum obpa3om, B OTNMYME OT FOCMOACTBYIOLLErO elle HeAaBHO HaTypanucTU4ecKoro MpaBoOMNoOHMMaHus (Lkona ecre-
CTBEHHOIO MpaBsa), rMaBHON 3aJajvelt Hayku npasa CTaHOBWUTCSI aHanu3 NpaBoBbIX HOPM, KOTOPbIE NMPEeBPALLATCS B €AMHCTBEHHbI NpeaAMeT uccneaosa-
HWSI, U3 3TOrO OHa [OJKHa YepnaTtb cBoe coaepxaHue. CoOBCTBEHHO, STOT MPUHLMWM, OAHOBPEMEHHO, ECTb Y METOA, KOTOPbIA MPUHATO HasbiBaTb hop-
ManbHO-A0rMaTUYECKUM.

CnepyeT ckasaTb, YTO ntobas Hayka He MoxeT obontuce 6e3 gormaTuku, To ecTb, 6e3 BbIpaboTaHHON B €e KOHTEKCTe CUCTEeMbl Henpepekae-
MbIX UCTWH, BbIP@XEHHbIX B COBOKYMHOCTMW MOHSATWIA. B 9TOM CMbICIie 4OrMaT3M, KOHEYHO, UMEET M OTpULLATENBbHYH CTOPOHY, KOTOpasi COCTOUT B NpU3Ha-
HUK BceobLLero n HeobxoaMMOro xapakrepa 3HaHUi, KOTopble, Ha CamMOM [erne, MOryT UMeTb OTHOCUTESbHbI XxapakTep. Ho, ¢ Apyroi CTOPOHbI, UMEHHO
3TO AenaeT HayKy cucTemMaTuyeckoi cdepoit 3HaHUN, MHCTPYMEHTOM MO3HaHWSA AeWCTBUTENbHOCTH, He TOBOPS yXXe O TOM, YTO NWLLb, Takum obpasom, To
€CTb OrMaTMYECKM, 3TY HayKy MOXHO caenatb y4eBGHOM ANCLUMNIMHON, NpenofaBaemMoii B yHUBepcuteTe, 4tTo obecneumBaeT TpaHCHALMIO U pasBuUTUe ee
3HaHW HOBBLIMU NOKONEHUSIMMU.

Bo3HVKHOBEHWE pOCCUIACKOM NPaBOBOW Hayku U ee AanbHellee TpuymdanbHoe pa3suTve B koHLUe XIX — Havane XX Beka 06513aHO MMEHHO
pormaTtudeckon metogonorun. Ee npumeHeHmne, odeBmaHo, 6epet cBoe Havano B «3JHuMknoneaun 3akoHoBeaeHus» K.A. HesonuHa (1806 - 1855), koTo-
pbivi NpeAnpUHAN 3dEKTUBHYIO MOMbLITKY U3NOXUTL O6LLME ANS BCEX NPaBOBbIX HAayK Hayana, onupasicb He YMO3PUTENbHYHO METOAOMNOMMI0 U3BMEYEHNS
NoHATUI 13 Bonee o6LLMX NPUHLIMMNOB, AUKTYEMbIX Pa3yMoM, a U3 caMoro 3akoHodaTenbcta [1]. OTa nonbiTka, KOHEYHO, He Bbina peanuaoBaHa MOMHO-
cTbto, Bnarogapsi TEONOrM3My MeTOLONOMMM TEOPETUKA, Ero CKIMOHHOCTU K MeTadu3nveckum o606LLIEHUSIM TENEONOrMYeckoro xapakrepa. Ho BaxHo To,
4YTO UM BMOJTHE CO3HATENBHO CTaBurack npobrnema MeToaa, NoHMManack HEO6X0AMMOCTb AOrMaTUYECKOro NoAXoAa K Npa.y.

[pyroin npumep AaeT BTopasi nonosBuHa XIX Beka, Korga passuBatoLLeecs NpaBoBeAeHvie TpeboBano HOBO METOAOMNOMMM U, COOTBETCTBEHHO,
HOBOW Hayku npaBsa. PelueHve aTol 3aaaqm BbINo ConpsikeHo C MHTerpaumein NpaBoBOro 3HaHWS, ¢ co3aaHeM 6onee obLLero No cpaBHeHWo ¢ oTpacne-
BbIMW Haykamu Noaxofa K npasy, C pacLUMpUTENbHOM TPAKTOBKOM npaBa. Ho B KOHTEKCTE YCTOSIBLUErOCS B Cpefe IopUCTOB YOEeXAEHUS B TOM, YTO TOMbKO
NO3UTUBM3M MOXHO paccMaTpvBaThb B KaYecTBe Hay4yHOro NoaxoAa K npaBy, He ObiNo anbTepHaTUBbI AOrMaTUYecKoMy noaxogdy. To ecTb, peyb wna o6
MHOYKTMBHOM XapakTepe 3TOW Hayku, O TOM, YTO copepxaHune obLLero 3HaHusi 0 npaBe A0SIKHO ObiTb pe3ynbTaTom TeopeTudeckux o6o6LeHnn feiAcTBY-

toLero 3akoHogaTenbcTBa. XoT AaHHas TEHAEHUMS NOpoAMna MHOXECTBO KPUANYECKUX TEOPUIA BTOPOI nonoBuHbl XIX Beka, cyliecTBoBan obLmMi BEk-
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TOp 9BOMIOLIMK, KOTOPLIA Yka3biBan Ha co3aaHue oblel Teopun npasa, pyKoBOACTBYIOLLENCA AaHHBIMU METOAONOIMYECKUMI yCTaHoBKaMU. JTa Teopust
6bina co3gaHa BblgaloLWMMEs pycckuM TeopeTukomM npasa H.M. KopkyHoBbiM (1853 - 1904). Ero «O6Lwasn Teopusi npaBa» OTKpPbIBAET HOBYHO 3MOXY B pOC-
CUINCKOM NMpaBOBEAEHNM, CO BCEMU €€ MHOTOYMCIIEHHBIMU HarnpaBieHnsiMy 1 Lkonamu. Ho rnaeHoe 3akniovaeTtcs B hakTuieckon peabunuraumm u npu-
3HaHUM HayYHbIMM COOBLLECTBOM AOrMaTUYECKON METOAOMOIMN ANS U3y4eHns npasa.

Ho H.M. KopkyHOB paccmaTtpuBaeT co3gaHve 3Tol pyHAamMeHTanbHON NpaBOBOW HayKW, MPUHLMMBI KOTOPOW OH M3MOXMIT B CBOEM [MaBHOM
Tpyae «Jlekumun no obuienn Teopun npaeax [2], kKak 3aKOHOMEPHbIA NPOLECC, COCTOAWMUA B TeHAEHUMN 060OLLEeHNs NpaBOBOrO 3HaHWS, UMEIOLLEen CBOU
ncropuyeckne opmbl NposiBrieHns. Ha 3akoHOMepHOCTb 3TOro NpoLiecca ykasblBaloT HEKOTOPbIE NMOAOTBOPHbBIE MOMbITKM TEOPETUKOB NpaBa peLlnTb 3Ty
3apgavy paHee. OgHa U3 Takux NNOAOTBOPHbIX MOMbITOK, HA KOTOpyto yka3biBaeT H.M. KopkyHoB, 6bina npeanpuHsata M. H. Kanyctunbim [3], 3acnyra koTto-
poro coctosina B NpYMeHEeHUM JOrMaTu4eckoro noaxoda k u3ydeHuto npaesa. PesynbTaTtom aT0ro 6bino oblyee yyeHue o npase.

Kak oTmeualoT coBpemeHHble uccneposatenu, «M.H. KanycTuH nepsbiM B lopuanyeckoii nutepatype Aan Hayke, umerollen npegmeTom obllee
yyeHve o npase, Ha3BaHve obLuei Teopun npaea. HasBaHWe «3HUMKIONEAUN NpaBa» UMU «IHLMKIIONEANN IPUANYECKUX U NMONIMTUYECKUX HayK», MO ero
MHEHUI0, NpaBUnbHEE NPUMEHSITL K COBOKYMHOCTU BCEX NMPaBOBbLIX HAayK, a He k 0coBoii Hayke, KOTOPOIi sIBNsieTCcA Teopwsi Npasa. He cosgaBasi coGCTBEH-
Hol npasoBon Teopun, M.H. KanyctH B cBoeM y4eHun nocneaoBaTtesisHO NpoBoAUT 0cobblii B3rNsa Ha NpUpoAy opUANYECKUX SBMEHWA, Ha npegHasHa-
YeHune npasa» [4 c. 5]. NpumeyaTensHo, 4to cam M.H. KanycTvH yTBepxaaeT, 4To B ero 3agady He BXOAMUT CO3[aHue pUANYECcKON TeOpUW, OH NMULlb
CTPEMUTCH U3NOXWUTb CUCTEMY OPUANYECKUX MOHSATUI, SABNSAOWNUXCA pe3ynbTaToM 0600LeHns AeicTBYyoWMX opuanydecknx HopMm. OH oTMevaeT 370 B
cBoel nepBoi paboTte «Teopusi NpaBa (lopuanyeckasi 4orMaTuka)», ykasbiBas, 4To «A He uMen B BMAY co34aTb HOBYIO TEOPWIO NpaBa, XOTsl, KOHEYHO,
cTaparncs CoxpaHuTb BO BCEM W3IIOXEHWUN e[UHCTBO NPUHUMMOB. 3acnyra Mosi, eCnu AeCTBUTENBHO St CyMen BbIMOMHUTL CBO 3aJady, COCTOMT NWLb B
TOM, YTO S CUCTEMATMYECKN U3NOXWI pe3ynbTaTbl COBPEMEHHOW Haykn 1 cobpan ykasaHus 1 obLuve cBefeHus, KoTopble HeobxoaMMbl kaxaomy obpaso-
BaHHOMY OPUCTY. TpyA MoV He ocTaHeTcs 6ecrnnoaHbIM, ecrnv oH Bo3byamnT nioboBb K Hayke, 06nerynT nsyyeHme ofHOM U3 camblX TPYAHbIX, MHOrOO6beM-
TOLWWMX U BbICOKMX obriacTen Yernoseyeckoro BeaeHus» [5 c. 4].

Ho paxe 13 npuBedeHHON LUTaTbl BUAHO, YTO pelleHne NnocTaBrieHHbIX B paboTe 3aday, XoTa v UMeno MeToanyeckoe 3HaveHue, bbino conps-
XEHO C OCTMXKEHNEM Hay4HbIX Pe3ynbTaToB, CBA3AHHbIX U U3y4eHWEeM NpaBa Ha OCHOBE OTHOCWUTENbHO HOBOrO JOrMaTU4eckoro nopgxonda. Takas oLeHka
COBGCTBEHHOrO UCCMEAoBaHWS, COCTOSALLAsA B Yka3aHUM Ha TO, YTO nepes HWUM He CTosina 3afjada co3faHus HOBOW Teopumn, O4eBUAHO, SBMSIETCS NposiBre-
HUEeM UCKIIOYNTENbHOM CKPOMHOCTU y4eHoro. 3aech Mbl 06paTiM BHUMaHWe Ha TeopeTudeckne nonoxeHus yyeHust M.H. KanyctuHa o npaBoBom nopsiake,
K KOTOPbIM OH MPUXOAWUT B pe3yrnbTaTe NPMMEHEHNA 4orMaTUYeckoro noaxoaa K U3y4eHuto npasa.

MpaBoBoit nopsigok M.H. KanycTuH paccmaTtpuBaeT kak COBOKYNMHOCTb HOPUANYECKMX HOPM, PEFYNMPYIOLLMX 06LLEeCTBEHHbIE OTHOLEHNS. MOXHO
TaKke ckasaTb, YTO, COrMacHO TEOPETUKY, OH NpeAcTaBnsieT cobol yperynnpoBaHHbie HopMamu npaBa o6LLecTBEHHbIe OTHOLWeHUs. o cBoeMy coumanb-
HOMY 3Ha4yeHWio NPaBOBOW MOPSAOK MpeAcTaBnseT cobo BcnomoraTesnibHOe CPefcTBO, OH HeoOXOoAVMM MOTOMY, YTO HPaBCTBEHHbI MOPSAOK HE MOXeT
6bITb 3(PPEKTUBHBIM B CUIY HU3KOTO YPOBHSI HPABCTBEHHOrO CO3HaHWs moaein. COOTBETCTBEHHO, KOr4a YpOBEHb HPABCTBEHHOMO CO3HAHWUS 3HAYUTENIbHO
NOBBLICUTCS, NPaBOBOI MOPSAOK YTPAaTUT cBOe 3HaveHue. Takum obpasom, M.H. KanyctuH ycTaHaBnuBaeT CyllecTBOBaHWE [BYX BWAOB nopsiaka — BHYT-
PEHHWI 1 BHELLHEN — NepBbli U3 KOTOPbIX 0BYCNOBNEH camoii NPUPOAOI YernoBeka, BKIoYatoLLell CoBeCTb U cocTpadaHue, cBoboay Bonu, a BTOpoi Heob-
XOANMOCTbIO BHELLHEro NPUHYXAEHNS.

TeopeTuk UCXoauT U3 Toro, 4to Gopbba SBNSETCH eCTECTBEHHbIM COCTOSIHUEM YenoBeka, HO YenoBEeK He MOXET CyLLecTBOBaTb OTAENbHO OT
OPYrux niofen, COBMeCTHas XXM3HeAeATeNbHOCTb SABMSAETCS YCIIOBUEM €ro XusHu. Takum o6pasoM, OH BblAenseT ABe B3aUMOCBA3aHHbIe CTOPOHbI YenoBe-
Ka — ero coumanbHOCTb, 0OYCMNOBNEHHYI0 MAEHTUYHOCTLIO APYrUM MHAVMBUAAM, YTO OnpefensieT ero xusHb B obLiecTBe, ¥ OTAENbHOCTb, COCTOSILLYIO B
CaMOCO3HaHUM MHAMBMAA Kak nvua, obnagatoLiero co6CTBEHHbIMI MHTEpecamn. EQMHCTBO 9TUX ABYX CTOPOH COCTOUT B TOM, YTO OTAENbHOCTb YenoBeka
BO3MOXHa N1LWb MOCPEACTBOM ero couuansHocTh. Cama e coumanbHOCTb NpeacTaBnsieT coboll COBMECTHYIO KW3HEAEATeNIbHOCTb, OCHOBaHHYIO Ha
obLwmx npaBunax, T0 ecTb, Ha MPU3HAHUN HEOBXOAUMOCTU OrpaHNYEeHNs NMYHON cBoBoAbl. ATO — couuanbHbIA NMOPSAOK, PYHKLIMOHMPOBAHWE KOTOPOro
06ycrnoBneHo HpaBCTBEHHOCTbIO JUL, COCTaBNsAOLWMX Lieroe. o cBoel Npupoae oH SBSIETCH camoorpaHnyeHnem csoboabl, OCHOBaHHOM Ha COBECTM U Ha
MOHVMaHUM TOTO, YTO OHO SIBNSIETCS CPEACTBOM ee peanu3auun. To ecTb, Cam 3TOT NOPSAOK ABMNSETCA BaXHENLLEeN LIeHHOCTbIO, KOrAa OTHOLLEHUS! UHAU-
BW0B ONOCPEAOBaHbI OTHOLLEHMEM C UX OBLLECTBOM, KOTOPOE ee U NpefcTaBnseT.

OfHako OTHOLLIEHWSI, OCHOBaHHbIE Ha COBECTW, CamMOOrpaHUYeHnst nuL, oByCcroBreHHble coLuanbHbIM NOPSAKOM, CYLLECTBYIOT Kak uaearn, fo-
CTWXKEHWE KOTOPOTO SIBMISIETCS NMULLIb NEPCNEKTUBOIA, HO HE COBPEMEHHOI peanbHOCTbI0. 03TOMY BHYTPEHHWI NOPSAOK NOpoXAaeT BHELLHUIA, korha obLe-
cTBEHHas BnacTb hopmynupyeT TpeboBaHWs counanbHOro nopsigka kak obsidaTenbHble NpeAnucaHns 1 cosgaeT HeobXoAUMble YCNOBUS ANs UX cobnio-
[eHUs1, OCHOBaHHbIE Ha NPUHYXAeHUN. Tak BO3HMKaeT BHELLHWI, TO ecTb, topuanyeckuii nopsaok. OCHoBoOW Takoro nopsinka siensietcs npaso. M.H. Kany-
cTuH nuwer: «Mgean obluectBa, B KOTOPOM BCE OTHOLLEHWSI ONPeAensinvcb Gbl UCKMIOYNTENbHO HPABCTBEHHOCTLIO, HUKOTAA He OCYLLECTBUTCS; Aaxe B
ceMelicTBe M B LiepPKBU, B OCHOBE KOTOPbIX JIEXKUT HPaBCTBEHHOCTb, OKa3biBaeTCsl HEOOXOANMBIM BHELLHUIA NOPSAOK U NPUHYXAeHWe. VcnonHeHne HpaB-
CTBEHHbIX TpeboBaHWii BO BCEM MX 06beme JOCTYNHO CpaBHUTENbHO HEMHOTUM. C Opyroi CTOPOHbI, HPABCTBEHHbIM MOPAAOK, kak CBOGOAHBIN, JOMKEH
[0CTUraTbCsl YCUMUAMI Kax/A0ro nuua, v lopuanyeckuii opsiiok Aenaet BO3MOXHBIMU U obneryaeT aTu yeunus... HpaBcTBEHHOCTb Bhblille Npasa, HO COB-
MeCTHast XU3Hb MioAel HEBO3MOXHA BHE OPMANYECKOrO Mopsika, OH OCTAaeTCsl HeOBXOAWMBIM YCIIOBMEM KM3HUM, MOoka YernoBeyveckasi npupoaa He usme-
HUTCA B cyllecTBe cBoeM» [5 c. 32 - 33].

B 3akntoyeHne HeobxoaMMo ckasaTb, YTO [JOrMaTUYeCcKuii MOAXOA K NpaBy B POCCUIICKOM MpaBOBeAEHUM, KaK KaXeTcsl, HUKoraa He 6bin peanu-

30BaH B MOJTHOW mMepe. 3710 cnpaseanmBeo YU B OTHOLLEHUN KOPUONYECKOro no3nTnemMama B LiefnNoM, B NpaBOBble KOHUENLUMU KOTOPOro Bcerga npoHuKanu
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naen ecteCTBeHHOro npasa, nméo MNCTOPUYECKOW LLKONbI Npaea. YyeHne M.H. KaI'IyCTMHa He SIBNSIETCS UCKMoYeHMeM U3 aToro obLuero npasuna. B Hew
MOXHO 3aMeTUTb uaen y4eHusa Kak P. MepMHra, Tak u W. KaHTa, oueBunaHbl HEeKOoTOopbie nuaen I/ICTOpVI‘-IeCKOI;I LLKONbI NpaBa. B Hem o4eBuaHbI 1 HEeKOTOpbIe
Havana couuonorn4yeckoro nogxoaa, Tpe6yt0|.|.lero pacmmpMTeanon TPaKTOBKM MnpaBa. Tak, He CMOTpPA Ha anenndauuio K [orMaTu4eckon MeTogonoruu,
M.H. KaI'IyCTIIIH anennupyeT K HeKOTopomy o6pa3y coumnanbHON NPUPoAbl YenoBeka, BblBOAS HPABCTBEHHbIN W, COOTBETCTBEHHO, NPaBOBOM NOPAAOK U3 ee
ocHoB. OH fanek ot YCTaHOBKM k. OcTuHa UCKNIOYUTb 13 apceHana nccnegoBaHna MoparnbHYH (t)VIl'IOCOCbI/I}O, HanpoTue, nonaras, 4To OHa umeeT ¢)yH-
AaMeHTanbHoe 3HavyeHune Onda npaBoBedEeHUS. B 1o xe Bpewms, yqubM WCKPEeHHe BEepUT B AOrMaTUYeCKylo npupoay CBOEro yyeHud, nogpasymeBsas nog

[orMaTn4ecknum MeToAoM (hopMynMpoBaHWE HEKOTOPOW COBOKYMHOCTU PyHAAMEHTanbHbIX ANS YHEHUsi O NPaBOBOM MOPSAKE NPUHLMMNOB.
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